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Always hear Lord Mansfield, in his judicial 
capacity, with pleaſure, and am frequently 
at a loſs, whether more to admire his amazing 
powers of oratory, his ſound judgment, and 


ſingular penetration, or his profound and ex: 
tenſive . . the laws. 


In the full vigour and exertion of theſe ſe- 

veral powers, I muſt confeſs I heard him, 
with rapture almoſt, and was captivated, if 
not faſcinated, with his law-arguments on 

the motion for admitting Mrs. Rudd to bail hs 
but, when I coolly reflected, and ſeparated the 
matter, from the manner in which it was de- 
 Jlivered, and ſolely contemplated the law and 
T ithe 8 which are (at leaſt in principle) for 
a ever 


mes“ 


9-1. 


ever Wente I he aſtoniſhed, that ; 
could, without any previous biaſs on my mind, 
forſake truth and reaſon, and at once incontin- 
_ ently become a proſelyre to opinions, merely 
ſupported and enforced by the powers of per- 

ſuaſion, a fine imagination, and a great name. 


The two main poſitions laid down by his 
lordſhip, and acknowledged by the court, 
were theſe : ** That Mrs. Rudd was entitled to 
« 70 benefit whatſoever from her diſcovery, becauſe 
& /he was nt a particeps criminis.” —** And, 
& ſecondly, Though ſhe were, yet her diſcloſing what 
* ſhe knew relative to the bond offered to the Drum- 
* ndl, and concealing the part ſhe took in thoſe 
« paſſed to Sir Thomas Frankland, totally excluded 


6 ver from a benefit foe might have _— 


e ue * to.“ 


Now, with all due ſubmiſſion to 0 his Lordſhip? . 
ſuperior knowledge, judgment, and talents, 
I contend not only againſt him, but all the 
judges of England, that Mrs. Rudd was both 
Kally and ſubſtantially an accomplice, the day 
ſhe was admitted an evidence on the part of 
the crown ; and that ſhe was liable to be tried, 
condemned, and executed for the forgery; 
wine. * * with the 


| terms 


. f > * 
terms and «opditions, on her part, to which 
the faith of the crown, by its miniſters of juſ- 
tice, ſtood engaged on the other ;, and which 


they then held out, and e r re- 
W upon e 


Tbis may Fob an 8 ee 
but I chearfully ſtake my credit and reputation 
to perform it, to the full ſatisfaction of the ad- 
mirers of the laws of England, the friends of 


truth, and the lovers of impartial juſtice, and _ 


the n re er of n faith, - 


of have promiſed to: prove the fallacy of the - 5 


two. following poſitions, laid down by the court 


of King's Bench, in the caſe of Mrs. Rudd, 


namely, That ſhe was entitled to 70 benefit, 
| $: favour, or pardon, on account of the diſco- 
«very ſhe made relative to the Meſſrs. Per- 
$5 reaus, becauſe in law ſhe could not be deem- 
7 ed a particeps criminis; and though the were 
%a particeps criminis in the eye of the law, yet 
* ſhe was ipſo facto excluded any benefit be- 

& yond the extent of her diſcoveries” which 


is convertible into this plain propoſition ;— 


% That a perſon concerned in four different 
« felonies, ſhould he diſcloſe the circumſtances . 
5 of three, and conceal the fourth, is liable 
to be hanged for the concealment,” 

T 


K pxÞ 
To maintain this very extraordinary docs 
. trine, all imaginable ingenuity” was reſorted 
to. It was at firſt taken for granted; that Mrs. 
Rudd's. information relative to the force + uſed 
by Daniel Perreau, to compel her to ſign the 
name William Adair” to the bond offered 
to the Drummonds, amounted to a full de- 
claration, if not vindication, of her own inno- 
cence, and removed every, the moſt diſtant, 
imputation of guilt. The reaſon aſſigned was 
this, That it is not the bare commiſſion of 
an act that makes it criminal, unaccompanied 
« by the will or inclination ;” For, ſaid the 
noble lord, who delivered the opinion of the 
court, You may as well preſume, a perſon 
<« ſtopped on the highway, who delivers his 
<* purſe to the collector, to be an accomplice in 
<* the very robbery committed on himſelf, as 
e that the priſoner now at the bar committed 
% any act by her own confeſtion, which 
t amounted to a crime.” Such was the analo- 
gical reaſoning, arguments, and inferences, 
raiſed and drawn to prove the propriety of 
excluding her from any benefit ſhe might be 
otherwiſe entitled to derive from being ad- 
mitted an evjdence on the part of the 
crown, er ett | ö 


Nom 
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e let us turn to the matter as it really 
1 Gesch and examine the facts, ſo far as they 
may be preſumed to ſupport or contraci pt 
| by. pon: boil on them. 


Mrs. Rudd, on the öth of March, is com- 
pelled to forge the name of . William Adair 
to the bond offered to the Drummonds. She 


delivered this bond the next day for the pur- 


poſe, ſhe confeſſes, of Robert Perreau's raiſ- 
ing money on it. At the time ſhe delivered 
the bond, ſhe was certainly mt in terror of 
her life. She remained all day the 7th at full 
liberty to diſclaim the act ſne had been by 
terror forced to comply with. So it was on 
the 8th, when ſhe came down to Adair's from 
 Golden-ſquare, there ſne took the whole on 
herſelf, and continued fo to do till ſhe made 
her final diſcovery, when under the faith of 
the crown, by the act of its magiſtrates, ſhe 
was admitted an evidence; from all which it 
is aſelt-evident demonſtration, in law as well 
as common ſenſe, that ſhe was an accomplice. 
in the crime, from the inſtant ſhe delivered 
the bond to Robert Perreau, and continued ſo 
to all intents and purpoſes, till ſhe gave her 
information before the juſtices; in the firſt in- 


ſtance, in uttering the bond when ſhe way 
| vader 
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: vs ler no fort 8 death; ſecondly, 


in not diſcloſing the whole, as ſoon as ſhe had 
an opportunity. of quitting the houſe, which 
* is plain, ſhe had on the 7th and 8th, of 


March, becauſe ſhe was both thoſe days alone 


at Golden- ſquare, at Robert's houſe, But if 
pag matter wanted any further illuſtration, the 
following caſe will fix it beyond queſtion; 


Suppoſe, that under the fame circumſtances 


of force, ſne had delivered the above bond tos 
moeney-ſcrivener of character; and that, in 


conſequence of the forgery, he had been de; 
_ tained, and after the neceſſary explanations, 


ſhe had been taken into cuſtody, and had 
been at length induced to confeſs the truth, 
is there a lawyer on the bench, or at the bar, 


or a jury, that ever fat in Weſtminſter-hall, 
would permit her to eſcape puniſhment on her 
charging a third perſon, who happened to be 


preſent at the tranfaftion between her and the 


lerivener; or if ſhe were admitted from ſome - 
| ſpecial circumſtances to impeach a third perſon, 


is there a magiſtrate in England, who would 


refuſe her all the protection criminals in fuch 


caſes are thought to be entitled to, for the 
advancement of public juſtice, and the de- 


tection and conviction of crimes of this na, 
tote? If then ſhe could, or rather mf. 


have 


& : g 
” 2 * 
: 


have been cohvicted for uttering the dond, | 


mt for forging the name of William Adair,” 
I contend ſhe was, as well in law as in equity, 


and common ſenſe, a particeps criminis; as ® 


particeps criminis, that ſhe was competent to be 
admitted a king's evidence; and under the 
royal faith, pledged by the mouth of his 
miniſters of juſtice, that ſhe vas: and 5s legally + 
ůntitled to e . 8 e 5 


Tbe a+ poſition aint 8 court 4 | 


_— though her criminality ſhould be 
granted, the implied and actual terms of her 
admiſſion as an evidence on behalf of the 


crown were, that ſhe ſhould difcover all ſhe 


knew, and conſequently according, to their 
_ conſtruction, any concealment on her Urn 
n be fatal. 


. arguments | were offered. by the | 
chief juſtice, in maintenance of this doctrine, 


which in my opinion extended it to a latitude, 


that neither age of common ſenſe will ever 
warrant. Thus, if a man were guilty of nine 
capital felonies, ' and diſcovered his accom- 
plices in eight, he would be ſtill liable to ſuffer 
for the ninth ;/ beſides, the very contrary is 
Known to ym by the common and ſtatute = 

law 
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law in every inſtance of a ſimilar nature; 
Thus, in the king's proclamation for the dif- 
covery of [notorious offenders, no ſuch con- 
FE dition is ever annexed. So it is by the ſtatutes _ 
L of 1oth and x1th of William the Third, 
| chap. 23, and the gth of Ann, chap. 313 
| ; where it is particularly provided, that perſons 
diſcovering their accomplices ſhall have a par- 
don of all felonies, except murder, com- 
| mitted before ſuch diſcovery. I would make 
no further application of this reaſoning, 
than by analogy to ſhew, that neither the 
ſtatute law, nor that part of the royal pre- 
rogative exerciſed by -proclamation, in order 
to encourage diſcoveries, annex any ſuch terms 
or condition, as that contended for in the 
preſent inſtance. But it was well obſerved by 
the chief juſtice, that the priſoner did not 
come within either of the recited ſtatutes, 
nor any proclamation of mercy ; but that 
accomplices in other inſtances, not expreſsly 
provided for, ſtood on the preciſe footing of 
approvers at the common law. I wiſh ſincerely 
his Lordſhip, inſtead: of reſorting to uſages 
little known, and leſs attended to, would 
have ſolely built his argument on the uniform 
uſages, that have obtained for nearly a century, 
and have been gradually adopting for above 
| 775 5 a 
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two. His Lordſhip, iddez not havin 
1 thought i it proper, we muſt ſee what the ol 
law authorities this country ever produced. 


7 : 


1 3 


have ſaid on the ſubje&, and examine what _ 


analogy an approver by the common law bears 


to a modern informer, diſcovering of his 


accomplice in the comtmillian - of capital 


crimes. | FG 
A man to be an approver, mob 2 in- 
dicted, and in (a) priſon, and muſt reveal 
what he knows againſt all that were partners 
with him in the crime charged in the in- 


dictment. A peer of the realm cannot (b)' be . 4 


an approver. No woman nor infant can be an 
approver, (c) becauſe ſuch perſons cannot 
wage battle, A perſon in holy orders can- 
not be an approver, (d) becauſe he cannot 
ſve an appeal in a matter, or cauſe of death. 
No one can be an (e) approver, till he con- 


feſſes the crime charged againſt him in the 


indictment. No man can (J) approve an- 
other of any other offence, but the very 
crime contained in the indictment; and 
therefore he cannot approve a man of a crime 
of a different nature. Neither juſtices of the 


* nor any other ſpecial juſtices,” can 7 


"receive 


Fas 
192. 

3 Inſt, 129, \ 
130. 

(6) 3 [nſtitute 


a. 


(c) yo lnſtitute 


29. w 
; (4) Staunf, 
P. C. 147. 
Letter A. 
(e) Fitz. Coro. 
0. 441.231. 
75 e. 
P. C. 14 
Hale P. 
194. 3+ 
Inſtit. 129, 
130. 2d Inſt. 
629. Finch. 
387. Fitz. 
Coro. 127. 
217. 40. ap: 


93- pl, 54 


| (8) Staunf. 


P. C. 144. 
Hales P. C. 


5 4th Inſt. 
; miſſion, becauſe they cannot otherwiſe aſſign 


Hales 


Ss 1 


(hk) Hales 
P. C. 196. 
3d Inſtit. i 30. 
47 Edw. III. 
5. P. 10. 


(i) Staunf. 


P. C. 180. 
How P. . 
199. 47. 
III. 3. 5. P. 
10. 19. Hen. 
VI. 35. P. 74. 


3d Inſt. 130. 


(wp) 


(g) receive any appeal or information from, 
an approver; it is even doubted if judges of 
oyer and terminer can do it without a com- 


a acoroner at the option of the perſon charged 
by the approver to put himſelf on his coun- 


try, or to (hk) wage battle. And, laſtly, if 
the perſon or perſons charged chuſe to wage 
battle, the approver muſt (;) fight them all. 


I believe, no man will be hardy enough to 
contend, after conſidering theſe indeſpenſible 
qualifications of an approver by the common 
law, that a perſon who at this time of day, in- 
forms againſt his accomplices in any ſpecies 
of felony, ſtands either in the whole or part in 
the ſame predicament z but leaſt any floating 
vagrant doubt ſhould really ſubſiſt in the 
brain of any min learned or unlearned in the 
laws, that the moſt diſtant degree of analogy 
ſubſiſted between them, give me leave to 
affirm that almoſt every day's practice pro- 
claims the contrary, no leſs } in ſubſtance than 


form. 

Firſt, no man admitted an evidence is 
ſcarcely ever indicted, previous to his ad- 
miſſion. * a peer of the realm may 


31 | | and 


” 
FE 
and has been admitted an e N 
his accomplices; witneſs Lord Howard of 
Eſerick, on the trials of Ruſſel and Sidney. 
Thirdly, women and infants are admitted 
againſt accomplices. Fourthly, ſo have fre- 
quently perſons in holy orders. Fifthly, con- 
feſſing the indiftment according to modern 
practice can mean nothing, becauſe no ſuch in- 
dictment, whether the diſcoverer be in priſon or 
at large, is neceſſary. I ſhall paſs over the ſixth, 
becauſe, it overthrows the whole of his Lord. 
ſhip's argument, that perſons diſcovering are 5 
indiſpenfibly bound to reveal every thing they 
know relative to every other crime, as well as 
that under conſideration. Seventhly, no one 
; perſon admitted an evidence for the crown by 
juſtices of the peace, it ſeems, was ever 
legally admitted at leaſt as an approver, be- 
cauſe neither juſtices of the peace, ſpecial 
juſtices, nor even juſtices of oyer and ter- 
miner are permitred to receive any ſuch ap- 
peal. No man, it is preſumed, will lay down 
this as a ſerious law doctrine. Eighthly, it 
would rather ſound ſtrangely at this time of 
day, to hear a culprit when he was aſked how 
he would be tried; inſtead of anſwering by 
his country, challenge his accuſers to wage 
battle, and inſiſt on all the ancient forms pre- 
1 ſeribed 


Ne 
Is 
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ſ-*4ib66d by our - Gothic, anceſtors. _ And laſtly, 
it would be no ſmall hardſhip on the diſ- 
coverer againſt his accomplices, though they 
amounted to twenty, to be obliged to fight 
them all. | 


. have thus endeavoured to ſhew, that. 
| Mrs. Rudd was not admitted on behalf of 
the crown on the footing of an approver, or 
indeed, any thing materially analogous to it, 
except giving evidence againſt the criminal 
under trial ; I ſhall now point out the true 
ground on which ſhe only could be admitted, 
and engage to prove, that ſhe literally and 
ſubſtantially complied with every condition on 
her part, on which her juſt claim to his Ma- 
jeſty 8 {17 net was founded. 


I think, I have 3 that Mrs. 
Rudd, be her fate what it may, muſt be 
deemed in the eye of the law an accomplice 
from the 71ftant ſhe uttered the bond to Robert 
Perreau, knowing the ſame to be forged,” be- 
ing then out of dureſs, and the dominion of 
force; that in the interim from the ſaid falſe 
uttering and publication, till the time of her 
diſcovery of the force employed by Daniel 


' Perf6au to write the name William Adair“ 
| | | 4 | 17-00 


(: 13 x Eh 55 


1 the bond, ſhe was liable to be impriſoged. * 
tried and convicted of an offence, to which 1 


the law has annexed the puniſhment and pains 


of death; and that conſequently her ad- 
miſſion, as an evidence in behalf of the 
crown, by the magiſtrates of Bow-ſtreet, was 
a clear, legal, ſubſtantial admiſſion, unclogged 
and unaccompanied with any ſpecial con- 
ditions to take it out of the general rule, but, 
was, on the contrary, entirely within the mean- 
ing, ſpirit and uniform uſage exerciſed by the | 
inferior magiſtracy, in all instance; of a ſimilar: 


or analogous nature. 


Having thus proved her admiſibilty to be | 
examined againſt her accomplices, and her 
competency as a witneſs to convict them, I next 
ſhewed, that ſhe complied as well with the im- 
plied, as ſpecific, terms under which ſhe was 
admitted. To eſtabliſh thoſe two propoſi- 
tions, Tam to remark, that I have been under. 


the neceſſity of replying pretty fully to the 


reaſons urged by the Court of King's Bench 


againſt her admiſſibility in the firſt inſtance, 
and the juſtneſs of her claim to his Majeſty's | 
clemency under her admiſſion in the ſecond. _ 
Theſe objections were maintained under the 


following grounds, that ſhe was excluded _ 
from 8 


(4) 8. P-134 


Letter A 
(b) H. P. c. 


1394 . 
q (c) 3 Inſtit. 


129, 130. 
2 loſt 629. 


1 70 Fin. Coro. 


127. N 


Aſ. pl. 39; 


11 Hen 


93 · Pl. 54. 
9315 1 1 in order to eonvict an accomplice] another of 
. cap. 405 p 
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from any boadat by the ſtatutes of William 


HI. and Ann; that there was no royal 
proclamation out under which the could 


claim; and that conſequently, if ſhe was 


legally admitted, ir muſt be on the foot of a 
common 85 | 


- As ro the two firſt of thoſe objections, they 
were clearly deciſive. There was no royal pro- 
clamarion ; the ſtatutes alluded to were profeſ- 
ſedly defigned to diſcover other ſpecies of fe- 
lony, totally different from that which is the 
ſubje& of our preſent obſervation ; but as to” 


the laſt, on which the court chie fly grounded 


their opinion, I muſt repeat again, that the 
laws relative to approvers are entirely obſolete” 


and fallen into diſuſe; that if they were till 


in full force and vigour, and applied in the 
caſe before us, they muſt be all taken together, 
Receive them entirely, or reject them. If 


you reject them, there is at once an end of 


the elaborate opinion delivered in the Court of 
King's Bench. Receive them and Mrs. Rudd 
comes into court with her pardon in her hand; 
for (a) Stainford, (5) Hale, (c) Finch, (d) 
. and (e) Fitzherbert are clearly agreed, 

* (f) that no one can approve [give evidence 


any 


CEA} 
any other offence, but the very crime contained 


in the indictment; and therefore, that he cannot 
01 8 a man of a crime of a different nature, 


* Since therefore it is plain, , that Mes. Rudd 
could not be admitted an evidence in any of the 
ways above-mentioned, ſo as to anſwer the 
purpoſes of her proſecutors, it will remain to 
ſtate on what grounds her admiſſibility, com- 
petency and claim to royal favour really do 
_ reſt, Theſe I take to be neither more or leſs 
than conſtant uſage confirmed by the n 5 
acquieſcence of nearly two centuries. | 


The great principles of the laws of Bretand 


6 ſeldom materially vary, though the application 


and mode of executing them and directing 


tem, have and always will be, from very 


obvious cauſes, in a ſtate of fluctuation. When 
offences were few, when they principally con- 
ſiſted in acts of open violence and public depra- 


dation, ariſing from the nature of our feudal _ 


conſtitution and government ; when offenders 
fled beyond ſea or retired to ſome remote part 
of the kingdom under the protection of ſome 
| powerful baron, or lord marcher, the law rela- 
tive to approvers might be a wiſe, uſeful and 
ſalutary law, It might have promoted and ex- 
_—_ convictions and aided forfeitures ; but 

when 


* 


; 1 . 
2. — . 4 


5 


when thoſe evils ceaſed; the femedy became : 


- Nugatory and abſurd. New diſtempers in the 


Rate ſuggeſted other methods of cure, other 
modes of prevention and detection. It has 


been new ſources of evil, that have produced 
| thoſe neceſſities among which we find a modern 


diſcoverer convicting his accomplices in the 


reign of George the 3d, inſtead of an approver 
waging battle ich them, as was cuſtomary in 
the reigns of the Hearys and Edwards, The 


| ſhortneſs of the time will not permit me to re- 


eite the innumerable authorities extant in proof, 
that accomplices i in felony for nearly two cen- 
turies have been uniformly admitted witneſſes 


to convict their partners in guilt, and as 


uch have been pardoned of all felonies, except 
murder, previous to the day of their diſcovery. 
It is every day's. practice in all parts of the 
kingdom, and in every court of criminal Juril- 


diction. If a few inſtances have happened to 


the contrary, they have evidently aroſe from 
ſome ſpecial circumſtances of perſonal cruelty, 
maiming, &c. and when properly conſidered, 


ſerve to eſtabliſh and confirm the rule more 07. | 


bly, particularly in the preſent cafe, where 


they are totally irrelative and inconcluſive. 


This rule is no leſs generally acknowledged and 
religiouſly obſerved, in reference to accompli- 


ces in the greateſt crime defined by our law, 
that 


mm 


=. - 
that of high treaſon. Our hiſtory, our ſtate 
trials, and our law books, are full of inſtances 
even where the diſcoverers have been concern - 
ed in the blackeſt and fouleſt ſpecies of that 
odious crime. Such was the caſe of the two 
plots on the king's life in the reign of Charles 
the ſecond, and the affociation-plot in that of 
king William, in which ſome of the leading 
conſpirators were admitted evidences on the 
part of the crown, in all of which, as well as a 
thouſand others, both of treaſon and felony ; it 
appears, that accomplices have been admitted to 
- convict their partners in guilt, and that the 
conditions on which they have been induced to 
make thoſe diſcoveries, have been religiouſly 
kept and fully and faithfully . on the 5 
part of the crown. | | 


5 I ſhall now confider Mrs. Rudd only in that 
light in which her ſituation moſt intimately re- 
cards the public. It appears then, upon the 
evidence of the moſt notorious facts, that the 
preſent proſecution againſt her can only be ſup- 
ported by weakening and enervating the pow- 
ers of the police of this city, by violating the 
public faith. 


Without engaging in a diſcuſſion of the 
| Warning « * the different legal modes by which 
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accomplices in guilt, admitted as evidences ſot 
the crown, found, on the convict ion of their 


conſederate, a title, ex debits juſtitiae, to the 


royal pardon. I ſhall only obſerve, that the 
practice of approvement, however well accom- 
modated it might be to the ſimplicity of earlier 
times, is grown obſolete from it's inenpedien- 


cy in more advanced ages of ſociety; and that 


though it. has ſucceeded to a mode ſuggeſted by 
neceſſity, - approved and confirmed by the long 


and repeated experience of modern times. For 


in order to break and diflolve the wide extend- 
ing confederacies of fraud and villainy, ſs 


highly alarming to the ſecurity of this metro- 


polis, a wiſe and uſeful expedient has been 
adopted by it's police. The aſſurance of the 
royal pardon is propoſed to any individual ac- 
complice, who will voluntarily give that ne- 


ceſſary information, upon which the partners of 
his guilt may be convicted. And this aſſu- 


rance is neither held out upon the rigorous con- 
ditions preſcribed by the old law of approve- 
ment, becauſe it is found impracticable; nor 
is it confined to the caſes within the proviſion 


of the modern acts of parliament, becauſe it is 


found expedient to extend it beyond them. 
This practices it is true, has not received any 


written ſanction; but it depends upon an au- 


thority, to which approvegpedt itſelf owes it's 
"= ON 


s 4 


ty) 


; e "that of euſtom and ofage. The exer- 
| Cie of this power is not however deſcribed by, 
or confined to any certain forms, And per- 
| haps it is better, that the mode, the terms and 
conditions of admitting ſuch evidence ſhould 
be repoſed in the diſcretion in the police, 
which may apply itſelf with greater effect and 
utHity to the exigency of particular caſes, cer- 


tain it is, that no inconvenience has yet reſulted _ 


from this authority; on the contrary, it has 
been ſound eſſential to the peace and quiet of 
| this great city: far from being therefore im- 


peached, it repeatedly receives the countenance 


and approbation of the executive power; the 
royal pardon being every ſeſſions extended to 
ſuch, as the magiſttates of che 8 have offer. 
| wok it by their neee 


What is the poet caſs ? FIR Nang ap- | 
pear before the magiſtrates in Bow-Street, on a 
ſuſpicion of forgery ; the ſeveral forged bonds 
are produced; ; charges, countercharges, exa- 
minations on one part and on the other are 
heard and diſcuſſed. Upon deliberate attention 
to the whole matter, the magiſtrates, in virtue 

of a diſcretion which they exerciſe whether 
well or ill is immaterial) admit one of the three 

fuſpe&ted perſons as an evidence, in order to 
the conviction of the two vs, and they 
| aur 


* 
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aſſure her, that on condition of her valine 
this engagement, her life is perfectly ſafe ; that 

ſhe ſhall not be proſecuted ; that ſhe is entitled 
to a pardon for all felonies by her committed, 
| treaſon and murder ee. : 


This engagement ſhe performs in part and 
appears in court, in order to the performing 
the reſt of it; but is taken into cuſtody as a 
criminal. . 


I am perſuaded, that from theſe facts found» 
ed on inconteſtible evidence, it appears, that the 
public faith is pledged to make good the aſſu- 
rances propoſed to her. But, with the profeſ- 
ſion, it ſeems, * point is problematical; the 
lawyers are divided in their opinions upon it; 
it is at leaſt queſtionable. Now, in my pe- 
culiar way of thinking, doubts and differences 
of ſentiment, on a point like this, amount 
the cleareſt confirmation and. deciſion in favour 
of the priſoner, I am free, however, to make 
ſome obſervations on certain n, which 
have been offered. c 

It is ſaid, cc That her information - is con, 
tt tradited by her voluntary confeſſion; that 
* ſhe confeſſed, ſhe alone was guilty, and 
te that R. P. was an innocent man.“ 


I ob- 


(=): 


An that this confeſſion i is, upon res + 

cord evidently falſe. The reaſon which in- 
dueed her to make this falſe confeſſion, is 
obvious; ſhe muſt have imagined, that by: 

transferring the appearance of guilt to a wo- 
man, ſhe ſhould be more likely than the two 

men to excite the compaſſion of the proſecutor, | 
10 whom ſhe made this cdnftethon, | 


ler imitation of Fa forged Ggnature," is 
conſiſtent with her account given on examina- 
tion. Beſides, ſhe repoſed this confeſſion in 
the ſecret confidence of the proſecutor ;. this 
confidence is ſo ſacred in judgment of law, 
that alone it can never be admirted ag. 
of her guilt, | 


£ Iris alledged, that ſhe could never be con- 
ſidered as a partner in guilt, ſince from her ex- 
| amination it appears, that ſhe forged the bond 
\ under the terror of death. That in theſe cir= 
: | cumſtances the mind (which alone contracts 
the guilt) never conſented. That ſhe was 
therefore innocent, and could not be — 
by the magiſtrates as an. accomplice. - 


11 is 1 the, juſtices. could be igno - 
rant of this; they muſt have ſeen ſomething 
myſterious in the whole * ; perhaps 
after 


. =, 


after all, they thought her not upaffedtec by 


the guilt of the Perreaus; and this accounts 


for their adding two ſureties to the recog- 


fideration : the magiſtrates, with the whole 


matter before them, did think it neceſſary and 


expedient to admit her as an evidence upon the 


ufual- condition of pardon. The ' diſcretion” 
by which they did this, has ever been con- 
- - ceded to them; if heh: have exerciſed it im- 


properly, they are juſtly chargeable with 


blame. But in the miſerable woman herſelf, 
It required more intelligence than they pof- 
ſeſſed; it required all the technical learning, 


all che ſubtility and ingenuity, which has ſince 


bren laviſhed on the ſubject to inſtruct her, 


that no confidence was to be placed in aſſu- 
rances ſolemnly A (ca to her by men in | 


ene office, an 


14 repeat it, 1 feeuriry t b city de- 


* upon the event. If the promiſes of 
the magiſtrates are not held ſacred, the occu - 
pation of the police i is gone; and the bonds | 


oy v"_ the great fraterniries or violence and 
: artifice 


nizance, which had they conceived her per- 
fealy innocent, they would not have done. 
Bur theſr, and other objections to the proceed- 
ing, are ſufficiently anſwered by this con- 


* 
LS 
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artifice are connekted, will be teri? nat x 
ſoluble. - OE. 


But what. is the ſi ituation of the unhap | 
female? Abridged of her liberty, becauſe 2 
has ſurrerideted it upon folemn aſſurancæs of 
ſafety, Prejudged, becauſe: in the exceſs of 


ker credulity, ſhe has turned the inſtrume n 


of her defence againſt herſelf; ſhe ſtands ar 
the bar of her country, the ſure and certain 
victim of. her pre g in the public fair. : 


| Public juſtiee Said fatiafagtion but it 
Will not, in order to obtain it, violate obliga --- 
| ions ſacred among men; it will not ſacrifce . 
public, it will not ſacrifice private confidence. "ang 


In ſuch caſe, the laws framed for the ſupport 
of ſociety will prove the men of 1 it. 2 


The penal ads of this country, has been . 
ſaid to have been written (like that of the 
Athenian lawgivers) in blood, But (ſanguine 
as its characters may be) they would receive a 
deeper dye from ſuch an inſtance, It com- 
ports not with the honour or humanity of this 
nation, that its records ſhould be ſtained. 
with an act like this. An Engliſh jury' wilt 
forbid it, and I truſt the proceedings _—_ 
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Perſons con- of 
- cerned diſco- 


vering two 


others, pars 
doned. 


e 4) 
this woman will be appel in the. very. 7 hh. 


inſtance 


EXT RACTS 880 the ee 
referred to in the preceding Oz- 


SEVATIONS. 


7 D. 169, Anno quarto Guliint et Marie; | 


cap. 5 


« An a for the encouraging the 3 


"wy of nn 


Sect. 1 « And be i it further matted, That 
6 if any ,perſon or perſons, being out of priſon, 
« Hall, from and after the ſaid five and twen- 

« rieth day of March, 1692, commit any rob- 
% bery, and afterwards diſcover two or more 
* perlon or perſons, who already hath, or here- 
after ſhall, commit anf{gebbery, ſo as two or 
* more of the perſon or perſons diſcovered ſhall 


ze convicted of ſuch rabbery, any ſuch diſcoverer 


« ſhall himſelf have, and is hereby entitled to, 


1 the gracious pardon of their majeſties, their 


© heirs and ſucceſſors, for all robberies, which be 
4 or they ſhall bave committed, at any time or 


* times before ſuch diſcovery made; . which par- 
* don ſhall be Wm e Sor. to any appeal 
« POOL for any Juch ans 


« AD 


& «4 D. 1 & 5,0 anno 0 ſexo et ſeptimo Gulielmo 1. * 


” * £ 


© #5) 


"9k An act to prevent the counterfeiting and 


clipping the coin of this — 
Seck. 12. ni And be it father enactẽd by 


1 authority aforeſaid, That if any perſon 
or perſons, being out of priſon, ſhall, fram 


« and after the ſaid firſt day of May, one thou- 


« ſand fix hundred and ninety-five, be guilty 
/ clipping, coining, counterfeiting, waſh- 
1 ing, filing, or otherwiſe diminiſhing the 


< coin of this realm, and afterwards diſco- Perlonsguilty 


ver /wo or more perſon or perſons, w who onconvilting 


two others, 


already have, or hereafter ſhall commit any of pardoned. 


* the ſaid crimes, ſo as two or more of the perſon 


«© or perſons diſcovered ſhall be convicted of the 
+ ſame, any ſuck diſcoverer ſhall himſelf have, 
and is hereby entitled to, the gracious par- 


* don of his majeſty, his heirs and ſucceſſors for 


* all ſuch his crimes, which he or they have cm- 
<< mitted at any time or times, before ſuch 


« diſcovery made; and if the perſon making 


4 ſuch diſcovery be an apprentice, he ſhall be Apprentices 


_ & deemed and taken, and is hereby declared a diſcovering, 
* freeman, and ſhall have and may exerciſe — | 


* any lawful trade, profeſſion, or myſtery, 


E 1 ! with 
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« with al liberties, and privileges, and in as 
e full and ample manner, as if the ſaid perſon 
* had ſerved the full time of his apprentice- 
s ſhip; any law, ſtatute, cuſtom, or ordi- 


„ nance to the contrary notwithſlanding.” 


— 


cc 4 D. Hoa, dos decimoF& undecimo Gulielmi FL. | 
Cap. oy.” 


« An act for the better W pro- 
« ſecuting and puniſhing of felons, that com- 
* mit burglary, houſebreaking or robbery in 


* ſhops, warehouſes, coach-houſes or fables, 


Houſebreak · 
ers, &c. diſ- 
covering two 
or more fe- 
lons intitled 
to the king's 


| ws 


= 


© ofr chat ſteal horſes.“ 


Sect. 5. And be it further enacted, 
That if any perſon or perſons, from and af- 
<« ter the ſaid twentieth day of May, in the 
< ſaid year of our lord, one thouſand fix hun- 
e dred and ninety nine, ſha/l commit any bur- 
6s glary, houſe-breaking or felony, in ſtealing of 
any horſe or horſes, or any money, wares or 
& goodt, from whom the benefit of the-clergy is by 
* this act taken away, and being out of priſon, 
& ſhall diſcover two or more perſon or perſons, 
** Who already hath, or hereafter ſhall. commit 

61 any 


o 


* 


. 


„ 
"* ay fuck burplary, nuke hal or > Ry, as 
| * aforeſaid, ard ſhall be convidted thereof, or 
 * cauſe to be diſcovered or apprehended two perſons | 
& or more, who ſhall be convicted as aforeſaid, 
6 every ſuch. diſcoverer ſhall have, and is hereby 
entitled t his Majeſty's moſt gracious pardon | 
« for the burglaries, houſe-breakings, hor ſe-fteal- 
% ings or felonies as aforeſaid , which he, ſhe or 
ce they, Mall have committed at any time or times EY 
4 before ſuch diſcovery made; which Pardon ſhall And to be 
be likewiſe a goed bar to any appeal brought or tn apes al 
t to be brought, for any ſuch burglary, houſe. 
66 -* bor Eg or felony.” ” 


* 4 


* 


* 


« A. D. 1706, anno we VER regine, 
cap gy 


An act for the encouraging the diſcovery | 
and apprehending of houſe-breakers,” 


Sect. 4. And be it further enacted, That 

« if any perſon or perſons, being out of priſon, 
fall, from and after the ſaid tenth day of 
& May, commit any burglary or felony as afore- & 
* ſaid, and afterwards diſcover two or more per- 
6 255 who already have, or hereafter ſhall 


commit 
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ec I any fuck burglaries or felonies, fo as tw | 
c or more of the perſons diſcovered ſhall be con. 
c widted of ſuch burglary or felony, any ſuch dif- 
& coverer ſhall himſelf have the like reward and 
allowance of forty pounds, hereby promiſed to be 
« paid to the perſon or perſons who ſhall appre- : 
& hend and conuict houſe-breakers, and all other 
% advantages given to ſuch taker and proſecu- 
* tor, and fhail alſo be himſelf entitled to the gra- 
cc cz0us parton cf her majeſiy, her heirs and Juccef: 


„ ſors, for all burglaries, robberies and felonies, 


(except murder and treaſon) by him committed at 
© any time or times before ſuch diſcovery made, 


6 qyhich pardon ſhall be likewiſe a good bar to any 


Fc appeal brought for fuch burglary, robbery or fe: 
86 lony.“ 
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ACCOUNT of the PRO ED. 
INGS in the Cour of Kine's- | 
Bzxcn, on Monday and Tueſ- 


day the third and fourth Days of 
July laſt, reſpecting Mrs. Rupp. 


About SG o'clock on Monday, 1 


Rudd came under the cuſtody of the 


keeper of Newgate, to the Court of King's 
Bench, Weſtminſter-hall; but all her ſureties 
being not come, according to appointment, ſhe 


retired to an apartment in Alice's coffee-houſe, _ 


in the Court of Requeſts. Here ſhe re- 
mained, waiting for one of her bail. —About 
half after twelve, the other ſurety having 
arrived, ſhe was brought into court, accom- 


ns by a prodigious concourſe of people, 


The proceeding and different li : 
of Daniel and Robert Perreau were then 
read, which took up a conliderable time.— 
Mr. Davenport, counſel for the priſoner, 
then roſe, and ſtated the grounds ſhortly, Sn” 
which, in his opinion, ſhe had a right to be 


N admitted to bail. He 3 that the pri- 
„„ ſoner 


Vs We —— 


Ca) 


foner and Robert Perreau were taken up on 


Saturday the 11th of March, for forging and 7 


uttering a bond, purporting to be the bond | 
of William Adair, for 75001. knowing it to 

be forged; that on the 15th of the ſame 
month, no criminal ſpecific charge having 
been made againſt her, ſhe made a voluntary 
declaration, before the juſtices, of her hav- 
ing been compelled to ſign the ſaid bond; 
that conſequently, on the 17th, ſhe laid an 
information againſt Daniel Perreau, of being 
guilty of the ſaid compulſion, and againſt 


Robert Perreau, of being the perſon who de- 


hvered the paper to her, which ſhe was com- 
pelled by Daniel to fign, and of re-delivering 


to Robert the ſaid paper, after it was ſo 


ſigned, that ſhe entered into recognizances 
with her ſureties to appear againſt the ſaid 


Daniel and Robert, when they ſhould be 


brought to their trials; that the information 
being made returnable to Weſtminſter, in- 
ſlead of Hicks's hall, the miſtake was recti- 
ßed; and on her appearance at Hicks's-hall, 
ſhe was bound over to give evidence at the 
Old Bailey; that accordingly, ſhe did attend 
for the purpoſe, and diſcharged her recogni- 


zances; but that, contrary to the general 


ſenſe of all the parties concerned in the 
| | tranſaction, 


Cav 


tranſa8ion, he was, by the court at del 
Bailey, ordered into cuſtody, againſt the 
good faith which was held out to her in the. 
firſt inſtance; and as a perſon ſtanding not 
legally charged with the commiſſion of any 
crime. — He therefore made no doubt but the 

court would admit her to bail, as well for © 
thoſe reaſons, as the grounds of his motion, 
which were contained in an affidavit that he 
put in, and deſired that it might be read. 


Lord Mansfield then deſired to know, if 
the original proceedings beſore the juſtices, 
and all the conſequent ſteps taken previous 

to the trial of the Perreaus, were forthcom- 

ing; obſerving, that the whole caſe would, 
in a great meaſure, depend on thoſe tranſ- 
actions: without them, ſays his Lordſhip, 
we ſhall want the neceſſary lights; we ſhall 
not be able to tell in what predicament the 
priſoner ſtands before us; for though the 
counſel has not, argued it ſtrongly on that 
ground, the priſoner will not only be entitled 
ro the benefit of her writ, as ſhe now prays; 
but, if the facts, on this enquiry, ſhould come 
out, as they are endeavoured to be main- 


i tained, ſhe will be entitled, to her pardon. 1 


thou therefore wiſh this matter were fatiſ- 
faQorily 
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(32) 
factorily cleared up; and likewiſe, be glad 


to know on what ground ſhe was committed 


to cuſtody, on her appearance at the Old 
Bailey. Thoſe documents, as far as they can 
be obtained, will be neceſſary for both parties, 
becauſe, it will be as incumbent on one party | 


to prove that ſhe is not entitled to be dn as 


on the other that ſhe 1 IS. 


Two affidavits were next read, the firſt 
made by Mrs. Rudd, ſtating generally the 
facts opened by her counſel, as well as ſome 
particulars relative to the conduct of Sir 
Thomas Frankland; and the ſecond. by a 


Ppawnbroker, that offered to be bail for her, 


who had been prevented by Sir Thomas, the 
latter informing him, that the court would 
not take leſs than 20,0001. bail, and that if 
he conſented to be one of her ſureties, he 
would be certainly ruined, as ſhe meant, as 

ſoon as ſhe. could obtain her liberty, to ab- 
ſcond, —The latter part of Mrs. Rudd's affi- 
davit endeavoured to account for Sir Tho- 
mas's conduct, by ſetting forth, that he had 
ſeized her effects to a conſiderable amount 
into his own hands; and that, in either 
event, if ſhe ſhould die by the ſeverity of 
the Oo, + or by the hands of Jullice, 


nd 
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he would then retain them undiſturbed; 


otherwiſe he was conſcious, that ſhe. was 
determined to bring an action for their re- 
covery. 


Mr. Juſtice Akkon, in e to What of 
Fer from the chief juſtice in the latter 
part of his obſervations, remarked, that as to 
the conduct of the court at the Old Bailey, 


and the grounds it proceeded on, they were 


generally very well known. The account of 
the proceedings there, were publiſned by au- 


thority, and on comparing them with his own 
notes, he found them to be very near exact, 


particularly the account of Robert Perreau's 
trial. As to the general reaſon aſſigned early in 
the affair, why Mrs. Rudd was not proſecuted, 

he underſtood it proceeded from a point of de- 

licacy operating on the Drummonds, who 
looked upon - themſelves bound in honour not 
to appear againſt Mrs. Rudd, on account of 
what paſſed between Robert Drummond and 
her, relative to her writing William Adair on 


the llip of paper, to convince him, by a ſimi- 


litude of hand, that it was ſhe, and not Robert 
Perreau, that forged the name of Adair to the 
hond. As to what happened on the Tueſday, 
he ſaid, ** ben nothing to do with it, being 

F | prevented 


1 . 
. « 
* ty - q 
4 
* = 
1 
* 
2 


. 
. . Oy ee TR RT . rere p 2 - 


4 E , af - WF; 4 WR "wy 


3 


x O00 


prevented from attending by indiſpoſition; 


and ſo far was he from taking the priſoner out 
of any protection ſhe might be entitled to by 
law, from what paſſed at the juſtices, or elſe- 
where, before ſhe appeared before him, that 
he prevented Sir Thomas Frankland, on the 
trial of Robert Perreau, from going into evi- 
dence which might affect her, particularly as 
he was not giving any teſtimony, the court 
could properly take cognizance of, 


Lied Mansfield called again on both par- 
ties for the proceedings before the juſtices; 
obſerving, that he could not well under- 
ſtand, how the parties could come into 
court, without them. Beſides, if he had 
foreſeen that they would come thus unpre- 


pared, he could have eaſily obliged the 


migilirares to attend. A copy of Mrs. 
Rudd's firſt examination sgainſt Robert Per- 
reau was then read, ſetting forth, that on 
the 6th of March he delivered her the paper, 
being a bond from William Adair to him, for 
7,500 J. with the uſual penalty, and that on 
the next day, the th, ſhe delivered him the 
"ſame paper. Her next information was 
againſt Daniel, wherein ſhe depoſed, ſhe 


bgned the name William Adair, to the ſaid 


„ © Ao 


cm 1 
paper. or bond,. under the terror of inſtant 
death, if ſhe refuſed ; ſaid Daniel, having a 


+ knife drawn ready to cut her throat if ſhe bad 
not inſtantly complied. 


. Davenport again ſpoke to the motion. 

He ſaid, that Mrs. Rudd was at firſt charged 
of being guilty of the crime, and was com- 
mitted to priſon ; that at length, no ſpecific 


charge ſufficient. to detain her longer being 


made, ſhe. came as a voluntary witneſs to 
give evidence; that accordingly, ſhe entered 
into recognizances at firſt to appear at Weſt- 
| minſter, but that matter being ſet right, ſhe 
was bound over to appear at the Old Bailey, 


which ſhe faithfully performed; that con- 


ſequently ſhe ſtood exactly on the ſame foot 
with the Drummonds, or any other perſon 
who had been ſubpœned to apprar and give 
evidence on the trial, and was after her ap- 
pearance no more within the power or con- 
troul- of the court, than any other perſon 
who had done every thing they were legally 
obliged to; that this ſatisfied him perfectly 
that her detainer was not warranted by law, 
and that ſhe ſhould have been e 
e ee 2 1 
f F 2 | 1 Here 


(IF 0) 
Here Lord Mansfield obſerved, that this 
argument would lead too far; becaule, as 


there was no. criminal charge made againſt 
her, ſhe could be entitled to no protection for 


coming in voluntarily as an innocent perſon, 


ſhe then appeared to have no favour to expect, 


and conſequently could be entitled to none, 
but muſt ſtand preciſely, to all intents and 


purpoſes, as a perſon unaccuſed, but ſtill 


| Jfable to be proſecuted for any undiſcovered 


offence. Beſides, ſays, his Lordſhip, - what 
did her information or confeſſion amount to? 
That, under the terrors of inſtant death, ſhe 
was compelled to write the name William 
Adair. Surely this was no confeſſion of guilt ; 
this is what might have happened to the moſt 
innocent perſon breathing. 


Mr. Davenport then began to change his 
ground, and ſaid every circumſtance, which 


came out in the whole courſe of the buſineſs, 
then known to the parties who attended; 


they were in poſſeſſion of the facts; the 
Juſtices were well acquainted with them, 
and ir muſt be underſtood, that Mrs. Rudd's 


informations, and the protection ſhe imagined 


ſhe was entitled to, by turning evidence for the 
crown, were the leading motives which indu- 
ced her to diſcloſe what the knew of the mat- 


tc . 


Cs 
ter. Taking it then in either light, as a per- 
ſon not legally charged with the commiſſion of 

any crime, or if charged, coming in under the 
protection of the court, he not only thought 


her entitled to her liberty on bail, but that ſhe ws 
7 ould be FER diſcharged. | 


Mr. Wallace, counſel for the proſecution, | 
argued the matter on lord Mansfield's ſug- 
geſtions, that ſhe had a right to be looked up- 


; 1 on as an innocent perſon; and that conſe- 


quently ſhe was entitled to no benefit, as a par- 
ticeps criminis, on 1 a diſcovery agaioſt her 
accomplices. | 


Mr. Leigh, Sir . Fielding's clerk, was 
then called upon, in order to authenticate, as it 
was ſuppoſed, the copies of Mrs. Rudd's in- 
formations againſt the Perreau's, but he dic not 
? maks his N e i . 
Mrs. Rudd herſelf ** aroſe fon her ſeat, 
where ſhe ſar, juſt before the king's council, 
and aſſured the court, that the ſole inducement 
ſhe had to appear as an evidence againſt the 
Perreau's, was thereby to enſure the protection | 
of the court, from any ill conſequences which 
2205 enſue; and that the true nature of the 
— 1 | whole 
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whole tranſaction was ſo underſtood at the ime, 
and ſhe made no doubt would be lo found on 


. 


Lord Mansfield ed 85. hs viraſoat 
affair would chiefly turn upon what paſſed be- 


fore the juſtices, which he hoped the parties 


would take care to enquire into, and authenti- 
cate by next morning, at which time he order - 
ed her to be brought up. At preſent, his lord- 
ſnip ſaw nothing which could bring her under 
the deſcription of an accomplice, though it 
might have appeared at the time, and might 


be yet proved, as being compelled to ſign the : 


bond againſt her will, was by no means a cri- 
minal act. She was thereupon remanded, and 
was ordered to be brought up again next 
morning. 


| According to the above order, Mrs. Rudd 


was again brought up to the King's Bench, 


when Mr. Davenport recapitulated his argu- 
ments, when he made the motion for her being 


admitted to bail. Soon after an affidavit, 


ſworn by Sir John Fielding, Sampſon Wright, 
and William Addington, Eſqrs. was read, in 
which thoſe magiſtrates mention there being bs 


Lure made againſt her on her. — 
and 


( 29 ) 

and her council (Mr. Bailey's) application to 
have her admitted an evidence for the crown; 
they declared, ſhe was acquainted, that unleſs 
| the told the whole truth, her evidence would 
turn out to her prejudice, as ſhe would be lia- 
ble, on her being detected in the concealment 
of any circumſtance, to be tried as a principal 
for any offence ſhe had been engaged in; that 
the Friday after they took her information in 
writing, and admitted her to bail on her own 
recognizance for 2001. and two ſureties for 1001. 


- each. The affidavit concluded with a decla- 


ration from the Juſtices, that ſhe was er 
to give evidence as an accomplice. 


An affidavit by Sir T. F renklegd was then 
read, in which he ſhewed he was not able to 
bring her to a trial laſt ſeſſion, "as was alledged 
by Mr. Davenport. 


Mr. Wallace, Mr. * and Mr. 1 
un ſpoke to oppoſe the motion for bailing the 
priſoner, which was replied to by Mr. Daven- 
port, after which lord el ſaid as fol- 


lows : "28g 


„The priſoner at the bar appears in a 
double capacity. She comes under the pro- 


"US tection of the magiſtrates, who have made 
| the 
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che alidavit. vow tread x and ſhe reſts her 


claim to the benefit of the writ ſhe has 
brought upon other conſiderations, not im- 


mediately connected with any ſpecific cauſe 


for her being admitted to bail. The motion 
of yeſterday was complete without the affi- 
davit now read; and, for my part, I ſhould 


have been better pleaſed to have ſeen the 


original proceedings themſelves, than truſt 
to any other account whatſoever. But what 
is the language of the affidavit itſelf ? It, to 
be ſure, ſays, that ſhe was admitted as an 
accomplice in the crime of forging the bond 


offered to the Drummonds; and that under 


that idea ſhe was received as king's evi- 


dence, and as ſuch was thought to be en- 
titled to every benefit to be derived to a 


perſon ſtandipg in her ſituation. But how 


does the matter come out on a nearer view? 
It appears, that ſhe was an innocent perſon, 


at leaſt apparently ſo; and as the counſel 
on the other ſide (Mr. Wallace) very judi- 


ciouſly argued yeſterday, the bare act of 


writing the name William Adair to the 


bond, was by no means criminal; becauſe, 


ſhe tells you, in her information, that Da- 
niel Perreau compelled her, with a knife at 
her throat, to do ſo. It therefore being 


«6 not ö 


86 


th 
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cc 
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not an act of the mind, or will, ſhe 
could not be culpable, nor conſequently 
entitled to any benefit which might ſecure 
her againſt the proſecution on which ſhe 


gave evidence; much leſs, any other which 


the might be ſuppoſed to know, and for- 


bore to diſcover. But there are two circum- - 


ſtances which ſtrike me very ſtrongly in this 


buſigeſs. relative to the juſtices, The firſt 


I ſhall mention, will ſhew plainly, that they 


neither deemed her, nor treated her, as an 
accomplice : the ſecond, ſuppoling they 
ſtrictly looked upon her in that light; that 


they confined their engagement ſolely to 


the point of diſcovery ; and left her as they 
found her in every other reſpect, open to 
* the Jaw relative to whatever ſhe might chuſe 
to conceal. The affidavit ſays ſo exprefsly, . 
and holds out two impli ed conditions, that 
ſhe ſhall reveal the whole truth, and conceal 
nothing; and, that ſhe ſnall derive no 
8 nor claim any indulgence what- 
ever, upon any criminal charge, of which 
ſhe might have been guilty, but of which 
ſhe did nor, at the time, make a full and 


faxthies govern 
G7. his. 
„„ 


J ũ OS : 
This being clearly the caſe, in relation to 
the juſtices, it will lead us a little farther. to 
enquire (ſuppoſing that they had exceeded 1 
their power, which by any thing that has —— 
appeared I cannot ſuppoſe they have) how far 
any act of theirs will be binding on the courts 
of criminal juriſdiction, and in what inſtances 
they are authorized to admit accomplices, as 
witneſſes to convict thoſe concerned with them, 
ſo as to entitle them to the protection of the 
law ultimately, or the magiſtrate in the beſt 


— 
2 


. inſtance. 

The only caſes in which an accomplice is 

| by law enticled to the king's pardon, are 

i three; namely, as an approyer under the | 
common law; under the two ſtatutes of Wil- 4 
i liam the Third and Queen Ann; and the 4 


88 


king's proclamation, inviting perſons under 

- certain preſcriptions and conditions, to come 
in and diſcloſe whatever they may know of the 
matters referred to. Thoſe are what may be 0 
called legal claims, becauſe they are matters 1 
of right. There is another, which- is now I 
| 
k 


+ am bonne 


partly confirmed by uſage, and 1s frequently 
exerciſed by the Juſtices, though unſupported 


by any law now in being; I mean, under t 
Certain circumſtances, a recommendation ta 5 

. the 
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he crown for mercy: 1 a it, it is h- 


ſtirured inſtead of the common law in caſe of 


approvers, and ſhould be governed by the 


\ rules of analogy, ſo as to correſpond with it 
as much as may be. The benefit to be de- 


rived under the king's proclamation, is clearly 


out of the preſent queſtion ; ſo are the two 
ſtatutes paſſed in the reigns of William and 
Ann. They apply to particular offences, 


which apply not, nor reach the caſe before us, 


either in letter or ſpirit, This of courſe leads 


us to the cafe of approvers. This is now en- 


tirely fallen into diſuſe, and the mode of re- 


commendation ſubſtituted in its place. This, 


then, being the caſe, let us ſee how ap- 
provers, by the common law, upon which, 


I preſume, the preſent uſage is founded, are 
let in as accomplices, fo as to avail themſelves 


| of their diſcoveries, | 


+6 "Fl ird, The law ſays, that's an approver muſt 


be indicted and in cuſtody ; an approver mult _ 


confeſs the charge; an approver muſt be 
ſworn to reveal not only the crimes of which 


he is indicted, in order to convict his accom- 


plices, but all others of which he has any 


knowledge. Sure no one will offer to ſay that 


the priloner at the bar comes within any of 
„„ 2 
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thoſe deſcriptions, but barely dureſs; ſhe 
has not been indicted; ſhe has not confeſſed 
any crime; on the contrary, ſhe. avows her 
innocence, becauſe ſhe acted under the power- 
ful motives of fear and 1aſtant death. But 
ſuppoſing ſhe had been competent in every 
other reſpect, the very ground on which an 
approver is admitted, is, that he or ſhe do re- 
veal all the felonies, &c. of which they have 
knowledge. Here then, the matter is at an 
end, becauſe he is ſtill liable to be proſecuted 
and hanged for any crime which be has 


thought proper to conceal.” 


His lordſhip launched Wag great deal of 
pertinent obſervations, and found ſatisfactory 
reaſoning, on the analogy between an approver 
by the common law, and an accomplice claim- 
ing, under the good faith of the magiſtrate, a 
recommendation to his majeſty's clemency ; 
and finiſhed, by obſerving, - that neither 
from the circumſtances of her information, 
| her ſuppoſed innocence, or her being bound 
over to appear as a common witneſs, did ke 
think proper to have her admitted to bail. 
He allowed the truth of what was urged by 
her counſel, that a perſon coming in, and 
and making a diſcovery, was not to be debar- 
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milieu ; but he denied that the argumen 
If 


applied, becauſe, takin 
g the mayiſtrate's 
pro- 


miſe i 
in its fulleſt extent, it could not be co 
N- 


ſtrued to extend further than thoſe c 
rimes of 


which ſhe had mad 
e diſcovery.” His lordſhip | 


| accordingly ordered her to be remanded 1 
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